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ROAD TRAFFIC AMENDMENT BILL 2010 

Committee 

Resumed from an earlier stage of the sitting. The Deputy Chairman of Committees (Hon Michael Mischin) in the 
chair; Hon Peter Collier (Minister for Energy) in charge of the bill. 

Postponed clause 10: Section 79D amended — 

Committee was interrupted after the amendment moved by Hon Giz Watson had been partly considered. 

Hon PETER COLLIER: I gave an undertaking to table information prior to question time. Therefore, I seek 
leave to table the document “Early release of an Impounded Vehicle.” 

Leave granted. [See paper 2043.] 

Hon GIZ WATSON: I thank the minister for providing us with this documentation, which is entitled “Early 
Release of an Impounded Vehicle” and refers to hardship. It states — 

When assessing if “exceptional hardship” would be caused, the senior officer shall determine whether 
the hardship will be more than the ordinary hardship that would be expected by the impoundment of a 
vehicle. Being unable to drive to school or work is an expected hardship of vehicle impoundment and is 
intended to deter the person from re-offending. Cases of medical urgency or extreme remoteness could 
be considered “exceptional”. 

As I read it, that is the extent of the guidance on what might or might not constitute exceptional hardship. I am 
not sure that I am greatly comforted by that. It is some guidance, I guess. It does indicate, on the matter we are 
debating in the amendment I have moved, that the question of medical urgency should be considered, and that is 
one of the reasons I explicitly put that in my amendment. It is not inconsistent with the approach that my 
amendment seeks to take. 

Hon KATE DOUST: The document that the minister has provided to us states — 

PMD will provide the applicant a decision during normal business hours. 

What is the turnaround time for getting that decision? Does the person get that within 24 hours, a week, two 
weeks or 28 days? 

Hon PETER COLLIER: It is usually one business day. 

Hon LJILJANNA RAVLICH: I refer to the second paragraph that has just been read out by Hon Giz Watson. I 
am just wondering whether the minister could give us some practical examples of ordinary hardship and 
exceptional hardship, because at the moment we have only one example. I would have to say, based on that one 
example, that I do not think there is enough demonstration of how someone would come to a determination that 
hardship is exceptional rather than ordinary. I have to say that, as it currently stands, it looks half-baked to me. 
No wonder the minister did not want to show it to us; quite clearly he did not want to for exactly that reason 

Hon PETER COLLIER: I did actually go through this earlier. “Exceptional circumstances” means not having 
access to any other alternatives, and that is what I said. People will not have access to alternatives. There may be 
no public transport available, it may be in remote area, or there may be a sick family member who needs access 
to dialysis. Those are exceptional circumstances. 

Hon LJILJANNA RAVLICH: In a lot of remote areas of this state it may be hard to find alternative forms of 
transport. Is the minister saying that basically this is a policy that discriminates in certain areas as opposed to 
other areas, because at the end of the day certainly transport, one might argue, is easier to access in the 
metropolitan area than it is in rural and remote parts of Western Australia? 

Hon PETER COLLIER: If there is no public transport or access to public transport and if it is not available, it 
does not matter where someone lives, the implications or the repercussions will be exactly the same. 

Hon Ljiljanna Ravlich: So someone can get his car back? 

Hon PETER COLLIER: If it is regarded as exceptional circumstances. 

Hon LJILJANNA RAVLICH: How does an officer have to demonstrate the decision-making process that he 
has engaged in to arrive at a decision that he has made? 

Hon Peter Collier: I have been through that. 

Hon LJILJANNA RAVLICH: The minister cannot have been through it very well. 

Hon PETER COLLIER: I have. 
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Hon LJILJANNA RAVLICH: I have asked the minister a straightforward question. 

Hon Peter Collier: I have answered that question. 

Hon LJILJANNA RAVLICH: Hang on! The minister might have answered it before we got access to this 
documentation, but quite clearly when I look at this paragraph here, I see nothing that demonstrates what 
processes the officer has to go through when making a determination that it is an exceptional hardship and what 
he has to do once he has made that determination. Is it recorded somewhere? What happens? I do not know. 

Hon PETER COLLIER: The member may have been on urgent parliamentary business. I did actually go 
through this. A written application must be completed by the officer. It is assessed, and the outcome is decided. 
It is recorded and then the determination is relayed to the person. 

Amendment put and a division taken, the Deputy Chairman (Hon Michael Mischin) casting his vote with the 
noes, with the following result — 

Ayes (14) 

Hon Matt Benson-Lidholm Hon Kate Doust Hon Ljiljanna Ravlich Hon Alison Xamon 
Hon Helen Bullock Hon Sue Ellery Hon Sally Talbot Hon Linda Savage (Teller) 
Hon Robin Chapple Hon Jon Ford Hon Ken Travers  
Hon Ed Dermer Hon Lynn MacLaren Hon Giz Watson  

Noes (19) 

Hon Liz Behjat Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton 
Hon Jim Chown Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Peter Collier Hon Donna Faragher Hon Robyn McSweeney Hon Max Trenorden 
Hon Mia Davies Hon Philip Gardiner Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nick Goiran Hon Norman Moore  

            

Pairs 

 Hon Adele Farina Hon Nigel Hallett 

Amendment thus negatived. 

Hon PETER COLLIER: I move — 

Page 11, line 20 — To delete “responsible person for it,” and insert —  

person lawfully in possession of it, 

For the benefit of the chamber, this amendment is a technical amendment. It is considered necessary to ensure 
that the intent of proposed section 79D(2)(d) is achieved. That section is intended to enable the Commissioner of 
Police to release an impounded vehicle before the end of the impounding period when the vehicle has been left 
with the vehicle service provider and an employee or contractor of the vehicle service provider commits an 
alleged impounding offence while driving it. This amendment is necessary because it has been recognised that 
the vehicle may not have been entrusted to the care of the vehicle service provider by the responsible person of 
the vehicle—that is, the licence holder—but by a person who is lawfully in possession of the vehicle at that time; 
for example, the spouse of the responsible person.  

Hon GIZ WATSON: I am not sure that this is a consequential amendment as much as fixing up another badly 
worded — 

Hon Peter Collier: No; it is a technical amendment. It was a mistake during drafting.  

Hon GIZ WATSON: I just wanted to point that out. This was an excellent piece of legislation and obviously it 
is in need of a lot of panelbeating!  

Amendment put and passed. 

Hon PETER COLLIER: I move — 

Page 12, after line 30 — To insert —  

(ga) a senior police officer is satisfied that, at the time the offence in respect of which the 
vehicle was impounded was committed — 

(i) the vehicle was used primarily in the course of a business conducted by a 
person (the business owner); and 
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(ii) the person who allegedly committed the offence (the alleged offender) was 
an employee or contractor of the business owner; and 

(iii) the alleged offender was driving the vehicle with the consent of the business 
owner or an agent of the business owner; and 

(iv) the person who consented to the alleged offender driving the vehicle had 
complied with subsection (4A); and 

(v) the alleged offender was not a responsible person for the vehicle; 

or 

(gb) a senior police officer is satisfied that, at the time the offence in respect of which the 
vehicle was impounded was committed — 

(i) the vehicle was a taxi; and 

(ii) the person who allegedly committed the offence (the alleged offender) was 
driving the taxi under an agreement between him or her and the taxi operator 
of the taxi, or an agent of the taxi operator, under which the alleged offender 
pays the operator or agent in order to be allowed to drive the taxi for reward; 
and 

(iii) the taxi operator or agent who entered into the agreement with the alleged 
offender had complied with subsection (4B); and 

(iv) the alleged offender was not a responsible person for the vehicle; 

or 

(gc) a senior police officer is satisfied that, at the time the offence in respect of which the 
vehicle was impounded was committed — 

(i) the vehicle was licensed under the Transport Co-ordination Act 1966 to be 
operated as an omnibus; and 

(ii) the person who allegedly committed the offence (the alleged offender) was 
an employee or contractor of the holder of that licence; and 

(iii) the alleged offender was driving the vehicle with the consent of the holder of 
that licence; and 

(iv) the person who consented to the alleged offender driving the vehicle had 
complied with subsection (4A); and 

(v) the alleged offender was not a responsible person for the vehicle; 

or 

(gd) a senior police officer is satisfied that — 

(i) the vehicle cannot be released under any of paragraphs (a) to (gc) or under 
circumstances prescribed under paragraph (g); and 

(ii) unless the vehicle is released, manifest injustice or manifest unfairness will 
be suffered by a person other than the alleged offender; 

or 

Essentially, these amendments will add further circumstances in which the Commissioner of Police will be able 
to release an impounded vehicle before the end of the impoundment period. Proposed paragraph (ga) applies to a 
business vehicle driven by an employee or contractor of the business; proposed paragraph (gb) applies to a taxi 
driven by a shift driver pursuant to a shift lease; proposed paragraph (gc) applies to a vehicle licensed to operate 
as an omnibus, such as a small charter vehicle, that was driven by an employee or contractor of the omnibus 
licence holder; and proposed paragraph (gd) applies in circumstances where no other grounds enabling the early 
release of the impounded vehicle apply; however, a failure to release the vehicle will result in manifest injustice 
or manifest unfairness being suffered by a person other than the alleged offender.  

Hon GIZ WATSON: We have no objection to the bulk of these amendments. They obviously add additional 
categories of circumstances. This area of legislation is a moveable feast. We have found other areas of possible 
risks where people may be caught by this legislation. I really do not have a problem with proposed paragraphs 
(ga), (gb) and (gc), but I have some interest in the use of words in proposed paragraph (gd) — 
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(gd) a senior police officer is satisfied that — 

… 

(ii) unless the vehicle is released, manifest injustice or manifest unfairness will 
be suffered by a person other than the alleged offender … 

I believe that the member for Girrawheen in the other place raised this issue about wanting to include some 
words about injustice. I understand that no other piece of legislation in WA statutes uses the words “manifest 
injustice” or “manifest unfairness”. It is terminology that has some currency in judgements that have been 
brought down. I am concerned about the bill generally being not only a dog’s breakfast but also now turning into 
a dog’s lunch as well. We are introducing terminology that does not exist in statutes anywhere else. I would like 
the minister to explain his definition of “manifest injustice” and “manifest unfairness”.  

Hon PETER COLLIER: Fair cop. This amendment is modelled on Margaret Quirk’s amendment in the other 
place.  

Hon Giz Watson: We can blame her! 

Hon PETER COLLIER: “Manifest injustice” and “manifest unfairness”, as the member articulated, are terms 
commonly used in English and Australian judicial discussion. In the judicial context, the phrases are used to 
justify a court’s decision to depart from what would otherwise be an acceptable or usual course of action, 
because to fail to do so would produce an outcome that was clearly unfair or unjust. The phrases also have a 
clear, plain English meaning such as “evident” or “obvious”.   

Hon GIZ WATSON: Does that manifestation of unfairness or injustice mean that some detriment has to have 
already been suffered? For example, I refer to a financial loss.  

Hon PETER COLLIER: No.  

Hon GIZ WATSON: Are the words “unfair” and “unjust” not enough? In what way would the suffering need to 
be more than simply “unjust”? What is the cut-off limit? What suffering is enough to meet that criteria? It is too 
imperfect a term to embed in legislation.  

Hon PETER COLLIER: “Manifest injustice” and “manifest unfairness” mean unambiguous or clear—it is 
patently unjust or patently unfair.  

Hon GIZ WATSON: How does this provision interact with the exceptional hardship provisions in 79D(2)(c)?  

Hon PETER COLLIER: It is separate from those provisions.  

Hon GIZ WATSON: I put on the record that the Greens (WA) do not support this type of novel concept. There 
are other ways of dealing with what I think the government is trying to achieve. This puts a lot of discretion in 
the hands of senior police officers; they will be the ones deciding what is “manifest injustice” or “manifest 
unfairness”. We have identified that this language is not used in any other Western Australian legislation. We 
will be vesting in senior police officers the capacity to determine what is “manifest injustice” or “manifest 
unfairness”, which is a job we normally reserve for the judiciary. I am not happy about this provision. I cannot 
support giving such discretion to police officers who are not trained in that area of judgement. It is not 
reasonable to ask police officers to decide about what is “manifest injustice” or “manifest unfairness”. It is 
giving police officers another layer of responsibility without increasing their capacity to handle that 
responsibility. Given the wording used in the amendments, the cobbling together of amendments that were put 
up in the other place and the amendments that have been moved on amendments, I believe that we will probably 
see this legislation back in this place before too long with more examples of manifest injustice.  

Amendment put and passed. 

Hon PETER COLLIER: I move —  

Page 13, after line 12 — To insert —  

(4A) For the purposes of subsection (2)(ga)(iv) and (gc)(iv), a person who consents to an 
employee or contractor driving a vehicle must —  

(a) ensure the driver has a driver’s licence that authorises him or her to drive the 
vehicle; and 

(b) ensure the driver has been instructed to obey the law when driving the 
vehicle. 

(4B) For the purposes of subsection (2)(gb)(iii), a taxi operator or agent who enters into an 
agreement with a driver must —  
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(a) ensure the driver has a driver’s licence that authorises him or her to drive the 
vehicle; and 

(b) ensure the driver has been instructed to obey the law when driving the 
vehicle. 

(4C) For the purposes of subsection (2)(gd) none of these factors by itself means manifest 
injustice or manifest unfairness will be suffered by a person — 

(a) if the offence in respect of which the vehicle was impounded was an 
impounding offence (driver’s licence), the fact that a person responsible for 
the vehicle concerned had no grounds to suspect the alleged offender was not 
authorised to drive the vehicle at the time of the offence; 

(b) the fact that, although a responsible person for the vehicle expressly or 
impliedly authorised the person who allegedly committed the offence in 
respect of which the vehicle was impounded (the alleged offender) to drive 
the vehicle, the responsible person had no grounds to suspect the alleged 
offender would drive in a manner that contravened this Act. 

These amendments will require a person seeking the early release of an impounded vehicle pursuant to proposed 
section 79D(2)(ga), (gb) and (gc) to establish that he or she took steps to ensure that the relevant driver had a 
valid driver’s licence and that he or she was instructed to obey the law while driving the vehicle. They will also 
provide that it will not constitute manifest injustice or manifest unfairness simply because a person seeking the 
early release of an impounded vehicle did not know that an alleged offender was not authorised to drive or had 
no reason to suspect that an alleged offender was going to commit an impounding offence.  

Amendment put and passed.  

Postponed clause, as amended, put and passed. 

Title put and passed.  

Bill reported, with amendments.  
 


